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Why is the Attorney 
General important to 
Indiana nonprofits?
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Why is the Attorney General important to Indiana nonprofits?

• The Attorney General is the person charged with 
protecting the public interest represented by 
nonprofits.

• The Attorney General has significant powers.

• The Attorney General and staff have experience  
successfully resolving some of the most complex 
issues organizations face.

• The Attorney General and staff may have worked 
through your situation, or one similar to it, before.

• Depending on the issue, parties might hear from us 
sooner or later.  First impressions matter.
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Sources of the Attorney 
General’s Authority in 

Matters Involving 
Indiana Nonprofits
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Indiana’s Nonprofit Corporations Act

Ind. Code article 23-17
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Attorney General’s authority under Indiana’s Nonprofit Corporations Act

‣ Ind. Code section 23-17-24-1

‣ Ind. Code section 23-17-24-1.5

These sections permit the Attorney General, under 
certain circumstances, to take action resulting in the 
dissolution of a nonprofit, injunctive relief, 
appointment of receivers or custodians, or removal 
and replacement of directors or officers.
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Attorney General’s authority under Indiana’s Nonprofit Corporations Act

‣ Ind. Code section 23-17-4-4:  The Attorney General 
has authority to challenge a nonprofit corporation's 
power to act (challenge of so-called ultra vires acts).

‣ Ind. Code section 23-17-19-2:  The Attorney General 
must be given notice of certain mergers between a 
public benefit corporation or a religious corporation 
and a business or mutual benefit corporation.

‣ Ind. Code section 23-17-24-2(d):  The Attorney 
General has the right to receive notice and to 
intervene in a proceeding brought by a person 
seeking the involuntary dissolution of a public benefit 
or religious corporation.
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Attorney General’s authority under Indiana’s Nonprofit Corporations Act

‣ Ind. Code section 23-17-26-2:  The Attorney General 
has authority to collect civil penalties of up to 
$10,000 against a foreign nonprofit corporation that 
transacts business in Indiana without a certificate of 
authority.

‣ Ind. Code section 23-17-30-4:  Where a meeting or 
other consent or vote procedure is impossible or 
impracticable, the Attorney General has authority to 
petition a court for an order requiring a meeting or 
other vote procedure on a matter enabling the 
nonprofit corporation to continue managing its 
affairs, including amendments to articles of 
incorporation or bylaws, dissolution, merger, or sale 
of assets.
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Indiana’s Trusts and Fiduciaries Statutes

Ind. Code title 30
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Attorney General’s authority under Indiana’s Trusts and Fiduciaries statutes

Ind. Code chapter 30-4-5.5 [Trust Code]:  The Attorney 
General has enforcement authority over trustees of 
benevolent trusts who commit a breach of trust by:

• violating the mandate of a charitable trust

• violating a duty listed in Ind. Code article 30-4

• failing to comply with a requirement or prohibition 
set forth in any of certain other sections of the 
Indiana Code
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Attorney General’s authority under Indiana’s Trusts and Fiduciaries statutes

Ind. Code chapter 30-4-5.5, cont. - Remedies available 
to the Attorney General include: 

• injunctive relief

• appointment of temporary or permanent receivers

• permanent removal of trustees

• appointment of permanent replacement trustees

• costs of investigation and prosecution of action

• civil penalties
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Attorney General’s authority under Indiana’s Trusts and Fiduciaries statutes

12

trusts for benevolent
public purposes

charitable
trusts

Note -
Ind. Code sections 

30-4-1-2(5) and (18) 
define charitable trusts 

and trusts for 
benevolent public 

purposes:

Trust Code procedural requirement:

Ind. Code section 30-4-6-6(a): Notice must be given to 
the Attorney General for all court proceedings 
involving trusts for benevolent public purposes.

* * *



Attorney General’s authority under Indiana’s Trusts and Fiduciaries statutes

Miscellaneous provisions:

‣ Ind. Code section 30-4-5-12(b):  A trustee of a charitable trust 
having at least $500,000 assets must annually provide the 
Attorney General a written certification stating that a written 
statement of accounts for the trust has been prepared and is 
available for the Attorney General's and general public's review.

‣ Ind. Code section 30-4-5-12(c):  The Attorney General is 
authorized, for benevolent trusts, to ask a court to order the 
trustee to file a verified written statement of accounts.

✴ [Ind. Code section 30-4-5-13 details the information that 
must be included in the statement of accounts referred to in 
Ind. Code sections 30-4-5-12(b) and 12(c), e.g., :  principal of 
trust, itemized receipts and disbursements and other 
dispositions, etc.]
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Attorney General’s authority under Indiana’s Trusts and Fiduciaries statutes

Miscellaneous provisions, cont.:

‣ Ind. Code section 30-2-12-13 [UPMIFA]:  The Attorney General 
has the right to receive notice (institution must provide notice) 
and opportunity to be heard on an institution's petition for 
modification of a restriction on the management, investment, or 
purpose of an institutional fund.  The Attorney General also has 
the right to receive notice of an institution's intent to 
unilaterally modify a restriction on the management, 
investment, or purpose of a small, old institutional fund.

‣ Ind. Code section 30-4-3-24.5:  The trustee must notify the 
qualified beneficiaries of the trustee’s unilateral termination of a 
trust with a value < $75,000.  (Ind. Code section 30-4-1-2(14)
(B):  defines "qualified beneficiary" to mean the Attorney 
General, if the trust is a charitable trust having its principal 
place of administration in Indiana.)
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Attorney General’s authority under Indiana’s Trusts and Fiduciaries statutes

Miscellaneous provisions, cont.:

‣ Ind. Code section 30-4-3-33(d):  When the terms of a charitable 
trust are silent, the Attorney General must approve the 
replacement trustee chosen by a charitable organization 
expressly receiving distributions under the trust.

‣ Ind. Code section 30-4-6-3(e):  The trustee must notify the 
qualified beneficiaries of a proposed transfer of a trust's 
principal place of administration not less than sixty (60) days 
before initiating the transfer.  (Ind. Code section 30-4-1-2(14)
(B):  defines "qualified beneficiary" to mean the Attorney 
General, if the trust is a charitable trust having its principal 
place of administration in Indiana.)
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Two Other Acts
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Attorney General’s authority under Indiana’s Fundraiser Consultant and Solicitor 
Registration Act

Indiana’s Fundraiser Consultant and Solicitor Registration Act

Ind. Code chapter 23-7-8

‣ requires a person acting as a professional fundraiser 
consultant or solicitor for a charitable organization to 
register with the Attorney General’s Consumer Protection 
Division

‣ also requires such person to have a written contract with 
the charitable organization to which it is providing services 
disclosing certain information (e.g., services to be provided, 
percentage of gross contributions or revenue to be received 
by charitable organization, etc.)
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Attorney General’s authority under Indiana’s Deceptive Consumer Sales Act

Indiana’s Deceptive Consumer Sales Act

Ind. Code chapter 24-5-0.5

‣ prohibits deceptive practices in “consumer transactions”

‣ Ind. Code section 24-5-0.5-2(a)(1) defines “consumer 
transaction” to mean “a sale . . . award . . . or other 
disposition of an item of personal property, real property, a 
service, or an intangible . . . to a person for purposes that 
are primarily . . . charitable.” [Includes solicitations]
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Case Law
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Attorney General’s authority recognized by Indiana Supreme Court

The Indiana Supreme Court has recognized the broad 
scope of the Attorney General’s enforcement authority 
over nonprofits:

★ Zoeller v. East Chicago Second Century, Inc., 904 N.E.2d 
213 (Ind. 2009).

‣ “The people's interest in the rectitude of entities created in 
the name of public good, such as charities, has long led to 
regarding the Attorney General as an officer with authority 
to enforce those interests.” (Zoeller, at 218.)

‣ The Court refers to the “. . . broad common law and 
statutory authority conferred upon the Attorney General to 
protect the public interest in charitable and benevolent 
instrumentalities.” (Zoeller, at 220.)
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Attorney General has broad investigation and enforcement authority

• The Attorney General’s enforcement powers under 
these laws include broad powers to investigate 
nonprofits and to compel their cooperation with 
these investigations, through court action if 
necessary.

• These enforcement powers also include the ability to 
sue nonprofits to impose remedial actions (for 
example, removing officers or directors or obtaining 
other relief through an injunction) or even to 
dissolve them, terminating their legal existence.
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Focus:
Indiana’s Nonprofit Corporations Act
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Focus - the Indiana Nonprofit Corporations Act - Dissolution
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Focus - the Indiana Nonprofit Corporations Act - Dissolution
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‣ When exercising this authority to seek dissolution 
“[t]he attorney general must determine whether there 
is unfairness or fraud in regard to the public, whether 
the corporation is carrying out its legitimate purposes, 
or whether assets are being diverted to the personal 
benefit of officers, directors, members, or controlling 
persons.” (Revised Model Nonprofit Corp.  Act section 
14.30 official comment paragraph 1 (1988 ed.).)

‣ “The attorney general can use subdivision (a)(1) to test 
the legality of any actions the corporation has taken or 
intends to take.” (Revised Model Nonprofit Corp.  Act 
section 14.30 official comment paragraph 1 (1988 ed.).)



Focus - the Indiana Nonprofit Corporations Act - Dissolution
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Before dissolving a nonprofit corporation, a court must 
consider:

• reasonable alternatives to dissolution

• whether dissolution is in the public interest



Focus - the Indiana Nonprofit Corporations Act - Dissolution Alternatives
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Focus - the Indiana Nonprofit Corporations Act - Dissolution Alternatives
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Practicalities:
how to best respond to an investigation or 

inquiry by the Attorney General

28



Public interest drives Attorney General investigations and actions

✴ Protection of the public interest drives Attorney 
General investigations and actions.

‣ If approached correctly, the Attorney General can be 
more of a “partner” than an adversary.
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What triggers an 
Attorney General 

investigation?
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Practicalities - The Attorney General’s Investigation - Triggers

Investigative Triggers

• news reports

• complaints

• self-reporting

Triggering Activities

• $$ problems

• internal strife/
governance 
problems

• conflict/
misfeasance/
malfeasance
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Practicalities - The Attorney General’s Investigation - Triggers

Triggering Activities - $$ problem

• indicates nonprofit may be wasting or misapplying assets

• indicates nonprofit may be failing purposes

* * *

• typical remedies might include:

- receiver - to marshall assets and identify and dispose of 
liabilities

- injunction - to prevent continued wasteful actions or 
misapplications
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Practicalities - The Attorney General’s Investigation - Triggers

Triggering Activities - internal strife/governance 
problem

• e.g., gross failure to comply with Articles or Bylaws

• problem remains unresolved by insiders or affiliates

• indicates significant threat to nonprofit’s continued functioning 
or mission - nonprofit may be failing purposes

* * *

• typical remedies might include:

- injunction - to ensure nonprofit corrects problem

- removal of directors or officers - to secure effective 
leadership

33



Practicalities - The Attorney General’s Investigation - Triggers

Triggering Activities - conflict/misfeasance/malfeasance

• indicates nonprofit may be exceeding or abusing its authority

• indicates nonprofit may be failing its purposes

• indicates private inurement, threatening nonprofit’s exempt 
status

* * *

• typical remedies might include:

- injunction - to prevent continued illegal or abusive actions

- removal of directors or officers - to secure effective 
leadership
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Practicalities - The Attorney General’s Investigation - Triggers

Triggering Activities - dissolution as last resort

• Because dissolution = the legal “death” of the nonprofit, the 
Attorney General works to avoid seeking dissolution except in 
the most dire circumstances.

• The Attorney General couples dissolution action with efforts to 
find a less drastic solution, and seeks to direct any charitable 
assets to the nonprofit’s original purpose or re-purpose those 
assets as appropriate.

‣  The Attorney General does not effect dissolution alone:

- sometimes nonprofit agrees to dissolution

- absent agreement, dissolution order must come from an 
Indiana court
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What does an Attorney 
General investigation 

generally entail?
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Practicalities - The Attorney General’s Investigation - Process
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Practicalities - The Attorney General’s Investigation - Process

The nonprofit’s (pro)Action or Response

Improving Chances for Positive Outcomes

✓ early involvement

✓ cooperation

✓ demonstrable willingness to work toward resolution

✓mission-focused solutions
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Practicalities - The Attorney General’s Investigation - Process

The nonprofit’s (pro)Action or Response

Increasing Chances for Formal Legal Action

✘ late involvement

✘ lack of cooperation/adversarial approach

✘ failure to work in earnest toward resolution

✘ solutions without mission focus
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Civil
Investigative

Demand
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Ind. Code section 4-6-3-3:

“[If the attorney general has reasonable cause to believe that a 
person may be in possession, custody, or control of documentary 
material, or may have knowledge of a fact that is relevant to an 
investigation conducted to determine if a person is or has been 
engaged in a violation of . . . any . . . statute enforced by the 
attorney general . . . the attorney general may issue in writing, and 
cause to be served upon the person or the person's representative 
or agent, an investigative demand that requires that the person 
served do any combination of the following:
        (1) Produce the documentary material for inspection and 
copying or reproduction.
        (2) Answer under oath and in writing written interrogatories.
        (3) Appear and testify under oath before the attorney general 
or the attorney general's duly authorized representative.”
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Ind. Code section 4-6-3-5:

“An investigative demand may not:
        (1) contain a requirement that would be unreasonable if 
contained in a subpoena or subpoena duces tecum issued by a 
court in a grand jury investigation; or
        (2) require the giving of oral testimony, the production of 
written answers to interrogatories, or the production of 
documentary material that would be privileged from disclosure if 
demanded by a subpoena duces tecum issued by a court in aid of a 
grand jury investigation.”
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Ind. Code section 4-6-3-9:

Mandates confidentiality for the responses provided by CID 
respondents.  The section provides that the Attorney General must 
keep confidential all documentary material, answers to written 
interrogatories, and transcripts of oral testimony that are provided 
pursuant to an investigative demand.

The confidentiality requirement ceases if:

• the Attorney General files an action against a person for a 
violation of the matters being investigated 

• disclosure is authorized by a court for the purposes of 
interstate cooperation in law enforcement of state or 
federal laws.

• the person being investigated and the person who has 
responded to the CID waive confidentiality
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Ind. Code section 4-6-3-5:

‣ If a person objects or otherwise fails to obey a written demand 
issued under section 3 of this chapter, the attorney general may 
petition a court for an order to enforce the demand.  The attorney 
general must demonstrate to the court that the demand is proper.

‣ If the court finds that the demand is proper, it must order the 
person to comply with the demand, subject to such modification as 
the court may prescribe.  The court may make any further order in 
the proceedings which justice requires to protect the person from 
unreasonable annoyance, embarrassment, oppression, burden, 
expense, or to protect privileged information, trade secrets or 
information which is confidential under any other provision of law.

‣ If the court finds that either party has acted in bad faith in seeking 
or resisting the demand, it may order that person to pay the other 
party’s reasonable expenses, including attorneys' fees.
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Issuing the Civil Investigative Demand

Auto-Owners Ins. Co. v. State, 692 N.E.2d 935, 938-939 (Ct. App. 
1998):

• The Attorney General must have a reasonable basis to 
believe the CID recipient has information related to an 
investigation, NOT a reasonable basis to believe there has 
been a violation of law.

• The standard of reasonableness for a CID information 
request is that the request must be sufficiently limited in 
scope, relevant in purpose, and specific in directive so that 
compliance will not be unreasonably burdensome.
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Enforcing the Civil Investigative Demand

Nu-Sash of Indianapolis, Inc. v. Carter, 887 N.E.2d 92, 93-96 (2008)

• When seeking a court order enforcing compliance with a 
CID, the Attorney General must establish, through a verified 
petition or admissible evidence, that there is an investigation 
and that there are reasonable grounds to believe that the 
person to whom the CID is directed has information 
relevant to that investigation.
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Practicalities - The Attorney General’s Investigation - the Civil Investigative Demand

Responding to the Civil Investigative Demand

Everdry Marketing and Management, Inc. v. Carter, 885 N.E.2d 6, 
15 (Ct.App. 2008)

• “Generally, an assertion by the recipient of a CID that it 
should not be compelled to disclose certain information on 
the basis that it is privileged information is considered 
premature when raised in a proceeding to set aside the 
CID.”

[This logic applies equally to CID recipients’ refusal to provide 
information because it is confidential or proprietary.]
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